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Court File No.: 33921 
 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 
BETWEEN: 
 

ENTERTAINMENT SOFTWARE ASSOCIATION and ENTERTAINMENT 
SOFTWARE ASSOCIATION OF CANADA  

APPELLANTS 
(APPLICANTS ON JUDICIAL REVIEW) 

 
- and - 

 
SOCIETY OF COMPOSERS, AUTHORS AND MUSIC PUBLISHERS OF 

CANADA 
RESPONDENT 

(RESPONDENT ON JUDICIAL REVIEW) 
 

 

TAKE NOTICE that the Proposed Intervener, the Samuelson-Glushko Canadian Internet 

Policy and Public Interest Clinic (“CIPPIC”), hereby applies to a Judge of the Court 

pursuant to Rules 47 and 55 of the Rules of the Supreme Court of Canada for an Order: 

1. granting CIPPIC leave to intervene in the this appeal; 

2. permitting CIPPIC to file a factum no longer than 20 pages; 

3. permitting CIPPIC to present 20 minutes of oral argument at the hearing of this 

appeal; and  

4. such further or other Order as deemed appropriate. 

AND FURTHER TAKE NOTICE that the following documentary evidence will be relied 

upon in support of this motion to intervene: 

NOTICE OF MOTION OF THE PROPOSED INTERVENER, 

THE SAMUELSON-GLUSHKO CANADIAN INTERNET POLICY AND PUBLIC 
INTEREST CLINIC 

Pursuant to Rules 47 and 55 of the Rules of the Supreme Court of Canada 
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5. the affidavit of Tamir Israel, Staff Lawyer of CIPPIC, sworn August 12th, 2011; and 

6. such further and other material as counsel may advise and this Honourable Court may 

permit. 

AND FURTHER TAKE NOTICE THAT this motion shall be made on the following 

grounds: 

7. CIPPIC has a direct and significant interest in this appeal: 

(a) CIPPIC is a public interest technology law clinic with a mandate to ensure balanced 

decision-making on legal and policy issues emerging from law and technology 

with the objective of ensuring that Canada’s laws serve the public interest. This 

appeal and the issues of broad public importance it raises are of central and direct 

interest to CIPPIC in light of its mandate. CIPPIC advocates on behalf of content 

creators and content consumers, including artists, musicians, filmmakers, 

academics, students, researchers, and Canadian internet users – each of whom rely 

on the maintenance of a fair balance between the interests of the Canadian public 

in the dissemination of copyright-protected works and authors’ interest in attaining 

a fair reward for their creative efforts.  All Canadians who interact with copyright-

protected works will be affected by the Court’s decision in this appeal; and 

(b) From its historical advocacy on copyright issues, CIPPIC has broad expertise on 

the issues raised in this appeal. These issues require a careful balancing between 

authors’ interest in fair compensation and the public interest in the encouragement 

and dissemination of works. In general, CIPPIC has extensive experience in the 

application of norms and principles to new technological distribution mediums 

such as the Internet; 

8. CIPPIC’s perspective will provide the Court with useful and different submissions. 

This Court recognized CIPPIC’s ability to provide useful and different submissions 

with respect to the application of the law within the internet environment by granting 

CIPPIC leave to intervene in Crookes v. Newton, 33412 (SCC), in Dell Computer 

Corporation v. Union des Consommateurs [2000], 2 S.C.R. 801, and in Society of 
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Composers, Authors and Music Publishers of Canada v. Bell Canada, et al., SCC 

Docket No. 33800; 

9. CIPPIC seeks leave to intervene to address:  

(a) the proper interpretation of the exclusive right of the copyright owner to 

communicate a work to the public by telecommunications pursuant to para. 3(1)(f) 

of the Copyright Act, R.S.C. 1985, c. C-42, and 

(b) whether a standard of reasonableness or correctness applies on judicial review of a 

decision of the Copyright Board that a download of a video game that includes 

music is a communication of that music to the public by telecommunication; 

10. If granted leave to intervene, with respect to the interpretation of para. 3(1)(f) of the 

Copyright Act, R.S.C. 1985, c. C-42, CIPPIC will take the position that:  

a) Online distribution of video games is governed by the reproduction right.  The 

pith and substance of the dealing with the work is to distribute a copy of a video 

game. Copyright owners’ exclusive right to produce or reproduce the protected work 

offers a full opportunity to participate in the economic returns from the sale and 

online distribution of copies of video games; 

b) Online, rather than physical, distribution ought not create a new, additional right 

to economic returns for the communication of the work to the public by 

telecommunication.  Online distribution involves no communication to the public by 

telecommunications, or, in the alternative, if it does, does so in a manner that is 

merely incidental to the distribution of a copy of the game – a function of the 

technical requirements of the technology involved.  Such technical requirements 

facilitate distribution of authorized copies and are dictated by the need to deliver 

faster and more economic service and should not, when undertaken only for such 

technical reasons, attract copyright liability; 

c) This appeal ought to be guided by this Court’s statement in Théberge [[2002] 2 

S.C.R. 336, 2002 SCC 34 at para. 31] of the principle that:   

In crassly economic terms it would be as inefficient to overcompensate 
artists and authors… as it would be self-defeating to undercompensate 
them[;]  
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d) The objects of the Copyright Act extend beyond facilitating the creation of new 

works to embrace a range of additional objects that serve the public interest; 

e) These objects include supporting innovation.  The interpretation of para. 3(1)(f) 

by the Copyright Board results in copyright fragmentation, increased transaction costs 

and “royalty stacking”, in which a single activity triggers multiple overlapping royalty 

claims, often from the same rights owners.  That, in turn, raises the spectre of 

indeterminate liability for marketplace innovators seeking to introduce new 

technologies for online distribution of content, and ultimately discourages commercial 

and technological development and inhibits innovation and entrepreneurship; 

f) The interpretation of para. 3(1)(f) that triggers copyright fragmentation, royalty 

stacking and transaction costs also violates the principles of technological neutrality 

and digital equivalence, consistently endorsed by this Court.  Businesses that 

distribute video games on physical media to consumers face no liability under para. 

3(1)(f), while businesses that distribute the same video games digitally would be 

subjected to new royalty claims; and 

g) An interpretation of para. 3(1)(f) that triggers copyright fragmentation, royalty 

stacking and transaction costs also undermines collective administration of copyright 

in Canada.  The international trend in collective administration is towards 

streamlining and simplifying administration.  The Board’s interpretation of the Act 

complicates and raises the costs of collective administration to authors, owners, 

innovators and consumers – and, ultimately, to the Copyright Board and the Canadian 

public that funds it; 

11. If granted leave to intervene, with respect to the standard of review, CIPPIC will 

argue that sound internet policy and the public interest suggest that judicial review of 

the Copyright Board’s broad decisions regarding rights under the Copyright Act 

generally, including the right to communicate to the public by telecommunications 

granted by para. 3(1)(f), ought to be determined on a correctness standard; 

12. The proposed intervention will not cause delay or prejudice to the parties; 



 

 

5

13. CIPPIC does not seek costs and asks that it not be liable for costs to any other party in 

the event it is granted leave to intervene in this appeal; 

14. Rules 6, 47, 55, 57, 59 of the Rules of the Supreme Court of Canada, SOR/2006-203; 

and 

15. such further and other grounds as counsel may advise and this Honourable Court may 

permit. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 12th day of August, 2011 

_____________________________________ 

David Fewer 
 
Counsel for the Proposed Intervener 
 
Samuelson-Glushko Canadian Internet Policy & 
Public Interest Clinic (CIPPIC), 
University of Ottawa, Faculty of Law 
57 Louis Pasteur St. 
Ottawa, Ontario K1N 6N5 
 
Telephone: (613)562-5800 (ext.2558) 
Fax: (613)562-5417 
E-mail: dfewer@uottawa.ca 
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TO: THE REGISTRAR  

COPY TO: Barry B. Sookman 
Steven G. Mason 
Daniel Glover 
 
McCarthy Tétrault LLP 
P.O. Box 48, Suite 4700, 
T-D Bank Tower 
Toronto-Dominion Centre 
Toronto, ON  M5K 1E6 
Telephone: (416) 601-7949 
FAX: (416) 868-0673 
 
Counsel for the Appellants, 
Entertainment Software Association 
and Entertainment Software 
Association of Canada 

Colin S. Baxter 
 
1111 Prince of Wales Drive 
Suite 401 
Ottawa, Ontario 
K2C 3T2 
Telephone: (613) 569-8558 
FAX: (613) 569-8668 
E-mail: cbaxter@cwcb-law.com 
 
Agent for the Appellants, 
Entertainment Software 
Association and Entertainment 
Software Association of Canada 

AND TO: Gilles Daigle 
D. Lynne Watt 
 
Gowling Lafleur Henderson LLP 
2600 - 160 Elgin Street 
Ottawa, Ontario 
K1P 1C3 
Telephone: (613) 233-1781 
FAX: (613) 563-9869 
E-mail: gilles.daigle@gowlings.com 
 
Counsel for the Respondent, Society 
of Composers, Authors and Music 
Publishers of Canada 

 

  

Notice to the Respondent to the Motion: A respondent to the motion may serve and file a 

response to this motion within 10 days after service of the motion.  If no response is filed 

within that time, the motion will be submitted for consideration to a judge or the Registrar, 

as the case may be. 
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If the motion is served and filed with the supporting documents of the application for leave 

to appeal, then the Respondent may serve and file the response to the motion together with 

the response to the application for leave. 
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Court File No.: 33921 
 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 
BETWEEN: 
 

ENTERTAINMENT SOFTWARE ASSOCIATION and ENTERTAINMENT 
SOFTWARE ASSOCIATION OF CANADA  

APPELLANTS 
(APPLICANTS ON JUDICIAL REVIEW) 

 
- and - 

 
SOCIETY OF COMPOSERS, AUTHORS AND MUSIC PUBLISHERS OF 

CANADA 
RESPONDENT 

(RESPONDENT ON JUDICIAL REVIEW) 
 

AFFIDAVIT OF TAMIR ISRAEL 

I, TAMIR ISRAEL, of the City of Ottawa, in the Province of Ontario, DO 

SOLEMNLY AFFIRM THAT: 

I. INTRODUCTION 

1. I am Staff Lawyer at the Samuelson-Glushko Canadian Internet Policy and Public 

Interest Clinic (CIPPIC) hosted at the Centre for Law, Technology and Society 

(CLTS) at the University of Ottawa’s Faculty of Law. This Affidavit is sworn in 

support of CIPPIC’s motion for leave to intervene in this appeal. 

2. Except as otherwise indicated, I have personal knowledge of the matters to which I 

depose in this Affidavit. Where I lack such personal knowledge, I have indicated the 

source of my information and I verily believe such information to be true. Where 

specific CIPPIC activities are referred to below in which I have had no personal 

participation, I have reviewed the relevant files, documentation and submissions and 

base my account thereof on this knowledge.  
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3. I began working with CIPPIC in summer 2008 as a Student-at-law and Public 

Interest Articling Fellow as awarded by the Law Foundation of Ontario. I kept that 

position until summer 2009, at which time I became Staff Lawyer at CIPPIC. 

4. CIPPIC is a legal clinic founded by the University of Ottawa, Faculty of Law. It 

was established in September 2003 with funding from the Ontario Research 

Network on Electronic Commerce and an Amazon.com Cy Pres fund with the 

purpose of filling voids in public policy debates on technology law issues, ensuring 

balance in policy and law-making processes, and providing legal assistance to 

under-represented organizations and individuals on matters involving the 

intersection of law and technology. In 2007, CIPPIC received additional funding 

from the Samuelson-Glushko Foundation, enabling CIPPIC to continue fulfilling its 

mandate and to join the international network of Samuelson Glushko technology 

law clinics. To my knowledge, CIPPIC is the sole internet policy and public interest 

legal clinic in Canada.  CIPPIC performs its services free of charge to its clients. 

5. CIPPIC generally operates under a Director, presently David Fewer, and a Staff 

Lawyer, presently myself. Both the Director and Staff Lawyer are called to the bar 

of Ontario and work for CIPPIC full time. CIPPIC’s Director reports to an internal 

Advisory Committee made up of eight faculty members, as well as to an external 

Advisory Board composed of five highly respected and accomplished lawyers and 

academics in the technology law field from across North America. CIPPIC also 

benefits from the expertise of a Student-at-law, as well as a number of law students 

who are involved in CIPPIC activities as interns for academic credit, as paid 

researchers, as paid interns during the summer months, or as volunteers.  

6. CIPPIC’s core mandate is to ensure balance in policy and legal decision-making on 

issues raised at the intersection of law and technology by participating in public and 

legal debates. This is primarily furthered by ensuring public interest perspectives 

that would not otherwise be heard receive due consideration. It has the additional 

mandate of providing legal assistance to under-represented organizations and 

individuals on law and technology issues, and a tertiary education-based mandate 
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that includes a teaching component and a public outreach component. In pursuit of 

these mandates, CIPPIC is deeply involved in research and advocacy on the nature 

and social impact of online activity and how the evolving legal landscape interacts 

with such activity. Its expertise has evolved through its varied advocacy on this 

front – advocacy which includes interventions in various levels of court, expert 

testimony before parliamentary committees, involvement in Internet governance 

related matters before various quasi-judicial tribunals and in international decision-

making fora, and the publication of academic and advocacy reports on Internet law 

related issues.   

7. The breadth of this activity has furnished CIPPIC with expansive institutional 

expertise on legal and Internet policy issues, encompassing matters such as the 

nature of Canadians’ use of the Internet, the technical aspects of online legal issues 

and their social implications, and particularly on finding the balance between 

creator rights and user rights as copyright law and policy confronts the challenges 

posed by a digital society. Central to CIPPIC activities is the constant attempt to 

adapt normative frameworks and legal principles to the challenges raised by online 

activity.  

II. JUDICIAL INTERVENTIONS AND PARTICIPATION IN PUBLIC POLICY 

FORUMS 

(a) Judicial 

8. CIPPIC has been granted leave to intervene by this Honourable Court on previous 

occasions, including: 

(i) SOCAN v. Bell, SCC Docket No. 33800: wherein CIPPIC will be arguing for an 

interpretation of the copyright fair dealing exception that is consistent with 

Charter values as well as this Honourable Court’s prior jurisprudence on the 

matter; 

(ii) Wayne Crookes, et al. v. Jon Newton, SCC Docket No. 33412: wherein CIPPIC 

intervened to argue that merely posting a hyperlink to defamatory material is not 
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sufficient to meeting the publication criteria necessary for a successful cause of 

action in defamation; and 

(iii) Dell Computer Corp. v. Union des Consommateurs, [2007] 2 S.C.R. 801: wherein 

CIPPIC intervened to address the appropriate adaptation of consumer contract law 

principles to an online environment so as to take into account unique Internet 

issues, such as whether additional terms referenced through a hyperlink were 

‘external’ to the contract. 

9. CIPPIC has also been granted intervention status in other court proceedings such as:  

(i) Warman v. Fournier, 2010 ONSC 2126, [2010] 100 O.R. (3d) 661 (Ont. Div. 

Ct.): appeal addressing the proper balance between the need to preserve the 

privacy rights and free expression rights of anonymous online speakers with the 

need to facilitate legitimate allegations of defamation. CIPPIC successfully argued 

that the proper balance required a protective framework to ensure privacy and free 

expression are not discarded upon a mere allegation of defamatory speech; and 

(ii) BMG Canada Inc. v. Doe, [2004] 3 F.C.R. 241 (F.C.), [2005] 4 F.C.R. 81 

(F.C.A.): CIPPIC intervened both at first instance and on appeal in order to ensure 

privacy rights were factored into the judicial consideration of a motion to compel 

a third party to disclose the identities of online Doe defendants. CIPPIC 

successfully argued that certain safeguards must be in place before a court will, 

for the purpose of enforcing online private rights (copyright), order a third party to 

disclose the identity of otherwise anonymous individuals. 

10. Aside from its activity as an intervenor, CIPPIC has also been active in the courts as 

counsel to primary parties.   

(i) In Craig Northey v. Sony Music Entertainment Canada Inc. et al., Ont. Sup. Ct. 

File No. CV 0800360651 00CP, CIPPIC is participating as one component of a 

team serving as class counsel in a class action seeking damages from music labels 

for failure to pay license fees owing to class members for the making of 

mechanical copies of musical works in the form of CDs; 
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(ii) CIPPIC prepared submissions for a group of independent Canadian authors and 

for the Canadian Association of University Teachers (CAUT) in opposing the 

proposed settlement to a U.S.-based class action that would have international 

implications for copyright owners across the world, including in Canada. The 

Google Books Search class action under consideration in Authors Guild v. 

Google, Inc., No. 05-Civ.-8136 (DC) (S.D.N.Y. March 22, 2011) would have 

included within its scope the rights of Canadian authors, and CAUT’s objection 

was made on the basis of this inclusion; and 

(iii) in Lawson v. Accusearch, [2007] 4 F.C.R. 314 (F.C.), CIPPIC sought judicial 

review of the Office of the Privacy Commissioner’s decision to refuse on 

jurisdictional grounds to exercise its investigatory mandate against an American 

based company collecting, using and disclosing the personal information of 

Canadians. CIPPIC successfully argued that in an online world, territorial location 

cannot immunize an organization from the privacy protections guaranteed to 

Canadians by PIPEDA. 

11. CIPPIC routinely advises and represents both authors and users in copyright 

disputes with a view to avoiding litigation and achieving acceptable settlements. 

Current retainers include disputes over the unauthorized use of images on websites, 

a dispute between a freelance photographer and a national broadcaster over the 

unauthorized online and televised use of the photographer’s works, and a dispute 

over intellectual property (among other things) between the two branches of what 

were formerly a single unincorporated association of individuals pursuing a 

common social good. 

(b) Parliamentary Committees and Governmental Consultations 

12. CIPPIC has had many opportunities to provide expert testimony and submissions to 

Parliamentary Committees and other governmental processes regarding the 

challenges posed by online environments for consumers and Canadians, a sampling 

of which includes: 
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(i) testimony before Committee on Bill C-32, An Act to amend the Copyright Act, on 

striking the appropriate balance in copyright law and policy while taking proper 

account for competing interests of authors, owners, distributors, consumers, 

downstream creators and innovators. CIPPIC’s testimony focused on: how 

copyright law should accord with our everyday dealings with content, should not 

encourage litigation as a business model, and the need for copyright laws relating 

to digital infrastructure that are content neutral and therefore do not provide 

impediments to innovation (March 8, 2011); 

(ii) testimony before the Parliamentary All-Party Arts Caucus on policy options for 

updating Canada’s copyright laws in light of new digital exigencies. Focus was on 

how to strike a balance among competing interests in an online, digital world, in 

a manner that vindicates the legitimate interests of creators of copyright works, 

distributors of those works, as well as downstream authors, innovators and users 

(Bill C-32, Copyright Modernization Act, June 3, 2010); 

(iii) testimony before the House of Commons Standing Committee on Justice and 

Human Rights on proposed legislation aimed at updating Criminal Code 

provisions to better address the realities of identity theft (Bill S-4: An Act to 

amend the Criminal Code (Identity Theft and related misconduct), November 7, 

2009); 

(iv) testimony before the House of Commons Standing Committee on Industry, 

Science and Technology on proposed legislation aimed at providing new remedies 

for a number of online harms, including SPAM, phishing, malware, and 

unauthorized access to computer systems. Directly at issue was the definition of 

‘harm’ in the context of unsolicited online communications in contrast to 

unsolicited communications in other contexts (Bill C-27: Electronic Consumer 

Protection Act, September 28, 2009); 

(v) submissions and participation at Copyright Consultations launched jointly by the 

Ministers of Industry and Canadian Heritage in the summer of 2009. CIPPIC’s 

oral and written submissions called for a principled approach to copyright policy 
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that balanced the interests of creators, copyright owners and the user community, 

recognizing that those stakeholder communities can overlap; 

(vi) submissions to the House of Commons Standing Committee on Access to 

Information, Privacy and Ethics on the need to modernize Canada’s then 25 year 

old public sector privacy protection legislation. Our submissions focused on the 

changing privacy landscape and the shortcomings of attempting to address 

modern day and digital privacy concerns through a  statute written in pre-Internet 

times (Privacy Act, May 2008); 

(vii) submissions to the House Standing Committee on Access to Information, Privacy 

and Ethics and to Industry Canada, E-Commerce Branch on suggested 

improvements to Canada’s federal private sector privacy protection legislation. 

Key among these submissions was CIPPIC’s call for online data breach 

notification requirements to address the growing issue of online personal 

information repositories and their frequent unauthorized exposure (Personal 

Information Protection and Electronic Documents Act, November 2006 and April 

2008, respectively); 

(viii) testimony before the House of Commons Standing Committee on Access to 

Information, Privacy and Ethics on identity theft. CIPPIC was invited to inform 

the Committee on the harms and nature of identity theft as well as the challenges 

of investigating and deterring such activity (May 15, 2007); 

(ix) joint submissions (October 26, 2004) with the Public Interest Advocacy Centre 

(PIAC) to the House of Commons Standing Committee on Canadian Heritage 

urging them to consider important public interest implications of proposed 

copyright law reforms, and to take a more balanced approach than that reflected in 

the previous Committee's interim report; 

(x) testimony before the Senate Standing Committee on Social Affairs, Science and 

Technology (November 3, 2004) on Bill S-9, proposed amendments to the 

Copyright Act that would give photographers first ownership of copyright in the 

photographs they take; and 
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(xi) submissions to the Heritage Committee (April 14, 2004) as part of the 

Committee’s general review on copyright reform. CIPPIC’s comments addressed 

photographers' rights, urging Parliament to adopt rules that recognize disparities 

in bargaining power between different types of parties, as well as the reasonable 

expectations of consumers, in the context of commissioned photographs and other 

works of art. CIPPIC also called for rules protecting portrait subjects from 

unauthorized reproduction or dissemination of their portraits. 

(c) Quasi-Judicial Tribunals 

13. CIPPIC has participated in various activities before quasi-judicial administrative 

tribunals in pursuit of its objectives. A representative sample of CIPPIC’s advocacy 

in this field includes:  

(i) submissions to the Copyright Board of Canada filed on behalf of the Canadian 

Association of University Teachers (CAUT) and the Canadian Federation of 

Students (CFS) objecting to a copyright tariff that, among its various problematic 

claims, placed at issue the legal repercussions under copyright law that sharing a 

hyperlink to a work may have. CIPPIC argued that author’s rights do not extend to 

the posting of a hyperlink to a work available on the Internet and continues to 

represent CAUT and CFS through the proceedings (Access Copyright Post-

Secondary Educational Institution Tariff, 2011-2013); 

(ii) submissions to Broadcasting and Telecom Notice of Consultation CRTC 2011-

344, where CIPPIC addressed the question of whether online delivery of video 

streaming services should be burdened with regulatory obligations under the 

Broadcasting Act, and the implications of applying a regulatory regime developed 

for the offline world to a dynamically different online medium; 

(iii) submissions and testimony before the Canadian Radio-television and 

Telecommunications Commission in Telecom Notice of Consultation CRTC 2011-

77 arguing for competitive restrictions on the ability of incumbent internet service 

providers to impose usage-based rates that would deter Internet usage by 
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Canadians, stifle online innovation, and impact detrimentally on emerging online 

services; 

(iv) submissions and testimony in Telecom Decision CRTC 2008-108, Telecom Public 

Notice CRTC 2008-19, and Part VII application to Review and Vary Telecom 

Decision CRTC 2008-108, all related proceedings where CIPPIC successfully 

argued before the Canadian Radio-Television and Telecommunications 

Commission for a normative regulatory framework to prevent Internet Service 

Providers from undermining the communicative power of the Internet by 

discriminating against online protocols such as the peer-to-peer protocol; 

(v) a complaint under the Personal Information Protection and Electronic Documents 

Act arguing for the application of existing privacy norms and principles to the new 

and emerging medium of online social networking (PIPEDA Case Summary 

#2009-008: CIPPIC v. Facebook); 

(vi) a complaint under the Personal Information Protection and Electronic Documents 

Act that argued for an application of PIPEDA that would better account for the 

lack of data sovereignty and accompanying exposure to laws of foreign states that 

accompanies a globalized, online environment and transborder data flows 

(PIPEDA Case Summary #2008-394, Outsourcing of canada.com e-mail services 

to U.S.-based firm raises questions for subscribers); 

(vii) submissions to the Ontario Ministry of Consumer and Business Services (January 

30, 2004) and to the Financial Services Commission of Ontario (May 29, 2009), 

where CIPPIC commented on aspects of the Ontario Consumer Protection Act, 

2002, and how these must be modified or extended so as to provide sufficient 

protection for online contractual transactions; 

(viii) complaints under the Privacy Act against the CRTC (letter requesting 

investigation, June 2005) and the Pension Appeals Board (July 2007) successfully 

calling for a reassessment of the open court principle in light of the greater impact 
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and risks that emerge from online publication of unanonymized decisions with 

sensitive personal information;  

(ix) with the Center for Democracy and Technology, a pair of joint “6 Resident” 

complaints to the Canadian Competition Bureau and the U.S. Federal Trade 

Commission arguing for the application of existing jurisprudence on unfair and 

misleading trade practices to online malicious activity such as spyware (complaint 

date: November 3, 2005); and 

(x) participation in consultation processes with respect to domain name registration 

dispute resolution procedures in the U.S. (ICANN – June 2004) and Canada 

(CIRA – January 2005) and the potential implications for online anonymity of 

such procedures. CIPPIC addressed the need to properly balance privacy and 

freedom of expression rights of anonymous domain name owners when allegations 

of intellectual property infringement are made. 

(d) Academic and Advocacy Research and Reports 

14. CIPPIC has published multiple reports, academic articles, and other materials on 

issues relating to the intersection of law and technology such as: 

(i) “The Technical Case for Openness”, in Casting an Open Net: A Leading-Edge 

Approach to Canada’s Digital Future (May 2011), canvassing legal and technical 

arguments for maintaining openness and neutrality on the Internet; 

(ii) “Copyright and Fair Dealing: Guidelines for Documentary Filmmakers” for the 

Documentary Organization of Canada. This resource addresses fair dealing with 

respect to the reproduction of copyright material that occupies public spaces and is 

incidentally captured on film in addition to general fair dealing guidelines for 

Canadian filmmakers (May 2010); 

(iii) On the Identity Trail project participation; an expansive multidisciplinary 

examination of the impacts of the online world on anonymity and identity. 

Participation included research on related topics and publication of various 
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academic articles on the adequacy of online protections (Oxford: Oxford 

University Press, 2009); 

(iv) reports funded by the Office of the Privacy Commissioner of Canada and the 

Social Sciences and Human Research Council covering a wide range of online 

activities. This includes: a report on digital rights management (September 2007), 

which examined the technical capacities of emerging technologies placed on 

products to facilitate surveillance of user activities for the purpose of enforcing 

intellectual property rights; and a report tracking data flows of personal 

information (April 2006) online from consumers, to online and then offline 

companies, and to data brokers; 

(v) a series of seven comprehensive Working Papers (2007) funded by the Ontario 

Research Network for Electronic Commerce canvassing all aspects of the issue of 

identity theft. The paper topics range from an investigation, description and survey 

of techniques used by identity thieves, an annotated review of identity theft related 

case law, current legislative and practical tools available for preventing and 

remedying identity theft, policy initiatives from around the world for addressing 

these issues, and suggestions on how best to proceed to address outlying issues in 

Canada;  

(vi) participation in lawful access debates aimed at modernizing investigative 

techniques in order to account for technological advances. It has participated in 

closed door consultations between civil liberties representatives and 

representatives of the Department of Justice, the Solicitor General, and Industry 

Canada and, at the behest of Justice, prepared a report of these proceedings on the 

topic (March 2005). It has also submitted comments (October 2007) to the 

Ministry of Public Safety on the need to preserve civil liberties and constitutional 

values while modernizing police surveillance powers; and 

(vii) the publication of articles and books chapters addressing important copyright 

issues.  CIPPIC’s current Director, David Fewer, in particular has published a 
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number of significant articles addressing important Canadian copyright law 

matters, including: 

 “Copyright and the Supremacy of the Charter”, in A Copyright Cocktail, 

(Montreal: Les Éditions Thémis, 2007); 

 “DRM and Privacy”, Ontario Bar Association Privacy Law Newsletter, 

October 2006; 

 “Slouching Toward WIPO: Canada’s Reluctant Consideration of the 1996 

WIPO Internet Treaties”, 23(2) E-Commerce Law & Strategy 1, June 2006; 

 “Making Available: Existential Inquiries”, in Michael Geist, ed., In the Public 

Interest:  The Future of Canadian Copyright Law (Scarborough, Irwin Law:  

2005); 

 “Invisible Infringement: Trade-marks, Meta-tags, and the Status of the Initial 

Interest Confusion Doctrine in Canada” (2003-2004) 4 Internet and 

E-Commerce Law in Canada 1; 

 “Case Comment: British Columbia Automobile Assn. v. Office and 

Professional Employees' International Union, Local 378”, (2000-2001) 2 

Internet and E-Commerce Law in Canada 9 (co-author: Wes Crealock); 

 “A Sui Generis Right to Data?  A Canadian Position”, (1998) 30 Canadian 

Business Law Journal 165;  

 “Constitutionalizing Copyright:  Freedom of Expression and the Limits of 

Copyright in Canada”, (1997) 55 U.T. Fac. L. Rev. 175;  and 

 Defining the Public Interest in Canadian Intellectual Property Policy, Master's 

Thesis, University of Toronto (1997). 

15. Through these activities, CIPPIC has had substantial impact to date on the 

development of Internet law and policy in Canada, including copyright law. 

Expertise gained from these activities is supplemented by CIPPIC’s client-based 

advisory activities and its participation in international policy-making forums. 
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CIPPIC staff members are frequently called upon to do presentations, media 

interviews, and sit on panel discussions as experts in law and technology issues.   

16. CIPPIC expertise is further supplemented by its Faculty advisors and, more 

generally, its access to the University of Ottawa’s Faculty of Law and Centre for 

Law, Technology and Society. CIPPIC relies upon this expertise and the multi-

faceted perspective it has gained on the ways in which Canadians interact online 

and the ways in which legal and normative principles adapt to the challenges posed 

by such interactions in this intervention. 

III. CIPPIC’s INTEREST IN THIS APPEAL 

17. CIPPIC’s historical concern that public policy issues arising at the intersection of 

law and technology account for the public interest places this appeal squarely within 

its mandate. 

18. This case raises fundamental issues that lie at the core of copyright policy, internet 

policy, and innovation policy.  The case also raises fundamental questions about the 

nature of collective management of copyright.  The determination of these issues 

impacts on important public interest considerations that will affect all Canadians, 

not just the parties to this appeal.  The specific legal issues before the Court are: 

(i) whether a download of a video game that includes music is a communication 

of that music to the public by telecommunication within the meaning of 

paragraph 3(1)(f) of the Copyright Act, R.S.C. 1985, c. C-42; and 

(ii) whether a standard of reasonableness or correctness applies on judicial 

review of a decision of the Copyright Board that a download of a video game 

that includes music is a communication of that music to the public by 

telecommunication. 
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IV. POSITION AND PROPOSED SUBMISSIONS 

19. If permitted to intervene, CIPPIC will focus its submissions on the proper 

application of paragraph 3(1)(f) to music contained in a game that is purchased and 

delivered over Internet protocols and the appropriate standard of review to be 

applied in assessing the decision of the Copyright Board. 

20. In general, CIPPIC will argue that: 

(i) the inclusion of music in video games engages the reproduction right and authors 

are fully compensated by vindication of this right; 

(ii) the online delivery of a video game is, in pith and substance, a customer 

transaction, the sole objective of which is the reproduction of a purchased copy of 

the game on the customer’s home computer. In this context, the 

telecommunications medium plays no role beyond providing a mere conduit for 

the realization of that transaction; 

(iii) delivery of music within a purchased video game by means of 

telecommunications includes no discrete act of value beyond facilitating the 

completion of a transaction for the primary reproduction of that game. Discrete 

compensation based on the channel of delivery, in this context, is in no way 

required to ensure sufficient incentives are in place to ensure authors continue to 

produce musical works and as such fails to give due weight to the inherently 

limited nature of creator’s rights, as recognized in the past by this Honourable 

Court; 

(iv) burdening online game purchases with further creator’s rights under paragraph 

3(1)(f) of the Copyright Act will deter the development and adoption of 

innovative delivery channels by imposing arbitrary added costs not present in 

physical channels of delivery, penalizing the very types of innovation that should 

be encouraged. It further artificially inflates costs for customers, and introduces 

unnecessary inefficiencies into the administration of copyright through potentially 

wide-ranging, yet duplicative and hence unnecessary tariffs – all in conflict with 

the objectives of the Copyright Act. Further, burdening online distribution 
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channels in this manner will be detrimental to authors by diminishing an 

important emerging medium for communications and revenues; 

(v) the recognition of liability for a right that is associated purely with the act of 

delivery opens the door to further royalty stacking where no legitimate economic 

right to compensation can be found or is warranted; and 

(vi) the appropriate standard of review to be applied to the Copyright Board’s decision 

in this context is that of correctness. 

21. CIPPIC will expand on these submissions if leave to intervene is granted. 

22. I believe that CIPPIC’s submissions will be of assistance to the Court in deciding 

the important issues in this appeal. CIPPIC’s submissions will be unique in that they 

will derive from its public interest mandate rather than from the private commercial 

interests advanced by the parties to this appeal. CIPPIC will inform its submissions 

with its extensive experience articulating and advancing the public interest in 

copyright policy and in online media more generally. 

23. CIPPIC’s proposed intervention will not cause a delay in the hearing of this appeal 

nor prejudice the parties to this appeal. 

24. CIPPIC will not seek costs and asks that it not have costs awarded against it in the 

event that leave to intervene is granted.  

25. I make this Affidavit in support of CIPPIC’s Motion for Leave to Intervene in this 

appeal and for no improper purpose. 

SWORN before me at the City of Ottawa  ) 

in the Province of Ontario     )      

this 12th day of August, 2011    )         TAMIR ISRAEL 

  

_________________________________  

Commissioner for Taking Oaths 
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Court File No.: 33921 

 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 
 
BETWEEN: 
 

ENTERTAINMENT SOFTWARE ASSOCIATION and ENTERTAINMENT 
SOFTWARE ASSOCIATION OF CANADA  

APPELLANTS 
(APPLICANTS ON JUDICIAL REVIEW) 

 
- and - 

 
SOCIETY OF COMPOSERS, AUTHORS AND MUSIC PUBLISHERS OF 

CANADA 
RESPONDENT 

(RESPONDENT ON JUDICIAL REVIEW) 

PART I – STATEMENT OF FACTS 

(a) Overview 

1. The Samuelson-Glushko Canadian Internet Policy and Public Interest Clinic 

(“CIPPIC”) seeks an Order granting it leave to intervene in this appeal.   

2. The issues in this appeal involving the proper interpretation of the Copyright Act 

intersect directly with CIPPIC’s internet policy and public interest mandate.  This Court has 

previously recognized CIPPIC’s interest in such issues by granting CIPPIC leave to 

intervene in a case concerning computer sales over the internet, Dell Computer 

Corporation. v. Union des Consommateurs, [2007] 2 S.C.R. 801.  In 2010, this Court again 

granted CIPPIC leave to intervene in a defamation case with the potential to expand 

Canadians’ liability for posting content on the internet, Crooks v. Newton, SCC Docket No. 

33412. Most recently, this Court granted CIPPIC leave to intervene in Society of 

Composers, Authors and Music Publishers of Canada v. Bell Canada, et al., SCC Docket 

MEMORANDUM OF ARGUMENT OF THE PROPOSED INTERVENER, 
THE SAMUELSON-GLUSHKO CANADIAN INTERNET POLICY AND 

PUBLIC INTEREST CLINIC 

Pursuant to Rules 51(1)(c) and 25(1)(f) of the Rules of the Supreme Court of Canada 
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No. 33800, a copyright case scheduled to be heard by this Court on the same date as the 

present case.  As an internet policy and public interest clinic, CIPPIC has significant 

historical involvement in copyright issues relating to the internet, and their impact on the 

Canadian public, individual consumers and innovation policy.  

3. If leave to intervene is granted, CIPPIC will submit that: 

a) Online distribution of video games is governed by the reproduction right.  The 

pith and substance of the dealing with the work is to distribute a copy of a video 

game. Copyright owners’ exclusive right to produce or reproduce the protected work 

offers a full opportunity to participate in the economic returns from the sale and 

online distribution of copies of video games; 

b) Online, rather than physical, distribution ought not create a new, additional right 

to economic returns for the communication of the work to the public by 

telecommunication.  Online distribution involves no communication to the public by 

telecommunications, or, in the alternative, if it does, does so in a manner that is 

merely incidental to the distribution of a copy of the game – a function of the 

technical requirements of the technology involved.  Such technical requirements 

facilitate distribution of authorized copies and are dictated by the need to deliver 

faster and more economic service and should not, when undertaken only for such 

technical reasons, attract copyright liability; 

c) This appeal ought to be guided by this Court’s statement in Théberge [[2002] 2 

S.C.R. 336, 2002 SCC 34 at para. 31] of the principle that:   

In crassly economic terms it would be as inefficient to overcompensate 
artists and authors… as it would be self-defeating to undercompensate 
them[;]  

d) The objects of the Copyright Act extend beyond facilitating the creation of new 

works to embrace a range of additional objects that serve the public interest; 

e) These objects include supporting innovation.  The interpretation of para. 3(1)(f) 

by the Copyright Board results in copyright fragmentation, increased transaction costs 

and “royalty stacking”, in which a single activity triggers multiple overlapping royalty 

claims, often from the same rights owners.  That, in turn, raises the spectre of 
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indeterminate liability for marketplace innovators seeking to introduce new 

technologies for online distribution of content, and ultimately discourages commercial 

and technological development and inhibits innovation and entrepreneurship; 

f) The interpretation of para. 3(1)(f) that triggers copyright fragmentation, royalty 

stacking and transaction costs also violates the principles of technological neutrality 

and digital equivalence, consistently endorsed by this Court.  Businesses that 

distribute video games on physical media to consumers face no liability under para. 

3(1)(f), while businesses that distribute the same video games digitally would be 

subjected to new royalty claims; 

g) An interpretation of para. 3(1)(f) that triggers copyright fragmentation, royalty 

stacking and transaction costs also undermines collective administration of copyright 

in Canada.  The international trend in collective administration is towards 

streamlining and simplifying administration.  The Board’s interpretation of the Act 

complicates and raises the costs of collective administration to authors, owners, 

innovators and consumers – and, ultimately, to the Copyright Board and the Canadian 

public that funds it; and 

h) Sound internet policy and the public interest suggest that judicial review of the 

Copyright Board’s broad decisions regarding rights under the Copyright Act 

generally, including the right to communicate to the public by telecommunications 

granted by para. 3(1)(f), ought to be determined on a correctness standard.  

4. The Court’s ruling in this appeal will have a wide-reaching impact on innovation and 

the balance between users and owners in copyright law, and will have ripple effects across 

a the full range of intellectual property licensing activities.  CIPPIC’s submissions will be 

grounded in its mandate to promote balance in legal decision-making on issues arising at 

the intersection of law and technology. CIPPIC will bring through its submissions 

particular expertise in considering the interests of various stakeholders, including creators 

and users, involved in the distribution of content online.  

5. CIPPIC therefore seeks leave to intervene.  
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(b) CIPPIC 

6. CPPIC is a public interest Internet law clinic based at the Centre for Law, Technology 

and Society at the University of Ottawa.  CIPPIC is Canada’s sole internet policy and 

public interest law clinic. 

Affidavit of Tamir Israel, Sworn August 12, 2011 (“Israel Affidavit”), 
para. 6, Motion Record, p. 9.  

7. Central to CIPPIC’s mandate is the need to ensure balanced decision-making on legal 

and policy issues emerging from the intersection of law and technology.   

Israel Affidavit, para. 6, Motion Record, p. 9. 

8. As detailed in the affidavit of CIPPIC Staff Lawyer Tamir Israel, internet policy issues 

impact on most aspects of CIPPIC’s advocacy and public outreach activities. CIPPIC has 

been granted leave to intervene in this and other courts, testified before Committees of the 

House of Commons and Senate, participated in numerous quasi-judicial fora, and produced 

several publications and public outreach documents, all on internet policy issues and many 

on copyright issues.  CIPPIC advocates on behalf of all Canadians affected by copyright – 

including consumers, creators, and innovators – each of whom will be affected by the 

Court’s decision in this appeal.  In its intervention, CIPPIC will use its past experience to 

provide this Honourable Court with useful submissions that will be different from those of 

other parties. 

Israel Affidavit, paras. 6 - 16, Motion Record, pp. 9-19. 

PART II – STATEMENT OF QUESTIONS IN ISSUE 

9. The issue is whether CIPPIC should be granted leave to intervene in this appeal. 

PART III – ARGUMENT 

10. An applicant seeking leave to intervene before this Honourable court under section 

55 of the Rules of the Supreme Court of Canada must address two issues established in 

case law and codified in section 57(2):  
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(a) whether the applicant has an interest in the issues raised by the parties to the appeal; and 

(b) whether the applicant’s submissions will be useful to the Court and different from those 

of the other parties.  

Reference re Workers’ Compensation Act, 1983 (Nfld.), [1989] 2 S.C.R. 
335 (S.C.C.), per Sopinka J., at para. 8. 

R. v. Finta, [1993] 1 S.C.R. 1138 (S.C.C.), per McLachlin, J., as she was 
then, at para. 5. 

Rules of the Supreme Court of Canada, SOR/2006-203, ss. 55, 57(2). 

(a) CIPPIC’s Interest In This Appeal 

11. CIPPIC’s interest in this appeal flows directly from its mandate to participate in 

internet policy debates on technology law issues and to advocate for the public interest 

in balanced legal and policy decision-making on issues raised by the intersection of 

law and technology. Central to this mandate is advocacy on public interest issues that 

impact on the legal framework governing online content, including copyright. The 

issues in this appeal will impact directly on the ability of innovators and entrepreneurs 

to bring new services and technologies to the marketplace, for creators and copyright 

owners to rapidly and efficiently employ those technologies for the distribution of 

content through a functioning marketplace, and for consumers to access content 

through those technologies.   

12. Canadians increasingly access content protected by copyright online. Accordingly, 

this Court’s decision will have a far-reaching impact on online communications and 

significant implications for all Canadians. Given the direct relation between this appeal 

and CIPPIC’s internet policy and public interest mandate, CIPPIC has a direct stake in 

this appeal.  

(b) Useful and Different Submissions 

13. The “useful and different submission” criteria is satisfied by an applicant who has 

a history of involvement in the issue giving the applicant expertise that can shed fresh 

light or provide new information on the matter. 
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Reference re Workers’ Compensation Act, 1983 (Nfld.), [1989] 2 S.C.R. 
335 (S.C.C.), per Sopinka J., at para. 12 

14. CIPPIC’s submissions will be useful because CIPPIC brings to these proceedings 

the experience of a legal clinic that has worked with various stakeholders on all sides 

of copyright issues in court proceedings and in other contexts. CIPPIC is an interested 

and experienced party on copyright issues, and can offer the Court a useful perspective 

on the wider issues raised in this Appeal. 

15. CIPPIC’s submissions will be different from those of the current parties. The 

current parties’ submissions focus on the proper statutory interpretation of the Act and 

prior consideration of para. 3(1)(f) by the courts. CIPPIC’s submissions will be 

different because CIPPIC brings to these proceedings the unique perspective of a 

public interest organization working broadly on matters of internet policy and 

specifically on copyright issues. This perspective necessarily extends beyond the 

narrow interests of the current parties to this Appeal, and includes the interests of the 

general public and individual consumers, and innovators and entrepreneurs whose 

future entry into the online marketplace will be affected by the Court’s decision in this 

Appeal. CIPPIC can assist the Court in understanding the broader potential 

ramifications of its decision. No party before this Court in this appeal offers the Court 

a consumer perspective in what is, after all, an inquiry into consumer transactions. 

16. Additionally, CIPPIC’s proposed submissions do not raise any concerns that have 

traditionally led this Honourable Court to refuse intervention. CIPPIC does not intend 

to expand the issues under appeal beyond those raised by the existing parties.  

 

(c) CIPPIC's Proposed Submissions 

17. This appeal raises two issues: 

1. whether a download of a video game that includes music is a 

communication of that music to the public by telecommunication within 

the meaning of para. 3(1)(f) of the Copyright Act, R.S.C. 1985, c. C-42; 

and 
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2. whether the judicial review of a decision of the Copyright Board that a 

download of a video game that includes music is a communication of 

that music to the public by telecommunication requires a standard of 

reasonableness or correctness. 

(1) Interpretation of the Communication by Telecommunications Right 

18. If granted leave to intervene, CIPPIC will submit that a download of a video game 

that includes music is not a communication of that music to the public by 

telecommunication within the meaning of para. 3(1)(f) of the Copyright Act, R.S.C. 

1985, c. C-42. 

19. The inclusion of music within a video game involves the reproduction of that 

music, which in turn implicates the exclusive right of the owner of copyright in that 

music to reproduce the work.  The marketplace has created mechanisms for licensing 

these activities pursuant to this right.  Failure to do so will generally infringe copyright 

in such music.  In this manner, the law fully affords owners of copyright in music 

included in a video game the opportunity to secure appropriate compensation for such 

dealings.  

20. In assessing the rights of copyright owners in any transaction involving an owner’s 

work, this Court ought to bear in mind the true nature of the transaction.  The “pith and 

substance” of the consumer transactions at issue in this appeal – the download of video 

games – is the distribution of copies of video games to consumers.  These transactions 

involve a single interaction with an online distributor and result in the consumer’s 

possession of a copy of the work.  Online distribution in this manner substitutes for 

retail distribution of physical media bearing copies of the work.  From the content 

creator’s perspective and consumer’s perspective these distribution channels result in 

the same outcome: possession of a copy of the game.   

21. Online distribution involves no communication to the public by 

telecommunication, or, in the alternative, if it does, does so in a manner that is merely 

incidental to the acquisition of a copy of the game.  CIPPIC submits that the correct 

and only reasonable interpretation of the transaction is to regard online distribution as 
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a reproduction that does not invoke copyright owners’ rights under para. 3(1)(f) of the 

Copyright Act. Any telecommunication that occurs in the making of such reproduction 

is purely technical, required by the functionality of the technology.  Online distribution 

– telecommunications facilitating lawful copying – may in this way be considered in 

much the same fashion as this Court has considered “caching” of works by Internet 

Service Providers:  temporary reproductions facilitating lawful telecommunications 

which, when “dictated by the need to deliver faster and more economic service, should 

not, when undertaken only for such technical reasons, attract copyright liability.”   

Society of Composers, Authors and Music Publishers of Canada v. 
Canadian Assn. of Internet Providers, 2004 SCC 45, [2004] 2 SCR 427 
para. 116. 

22. CIPPIC will argue that consideration of this question ought to be governed by the 

application of the principle stated by this Court in Théberge v. Galerie d'Art du Petit 

Champlain Inc.:  

In crassly economic terms it would be as inefficient to overcompensate artists and 
authors for the right of reproduction as it would be self-defeating to undercompensate 
them.  

Théberge v. Galerie d'Art du Petit Champlain Inc., [2002] 2 S.C.R. 336, 
2002 SCC 34 (at para. 31). 

23.   To hold that the online distribution of video games amounts to the 

communication to the public by telecommunication of music included within the game 

would have the effect of inefficiently overcompensating authors. 

24. Under the interpretation of the communication to the public by telecommunication 

right advanced by the Copyright Board and the Federal Court of Appeal below, owners 

of copyright in musical works included within video games are compensated twice for 

what is, in essence, the same single act:  the inclusion of music in distributed copies of 

video games.  This fragmentation of copyright, “stacking” of royalties and increasing 

of transaction costs introduces into Canada’s copyright system inefficiencies that stifle 

innovation and entrepreneurship in Canada, contradict the principle of technological 

neutrality, reduce consumer welfare and hurt creators by unduly complicating the 

collective administration of copyright in Canada. 
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25. The objects of the Copyright Act extend beyond facilitating the creation of new 

works to embracing a range of dealings with works that serve the public interest.  The 

Copyright Act is a core feature of Canadian innovation policy.  This is so both in its 

grant of exclusive rights (which serves as an incentive to innovate) and in its grant of 

user rights (which facilitates access to existing works and in so doing creates breathing 

space for research, transformative creation, innovation in the creation of content-

related technologies, and, ultimately, the creation of new works). 

26. Copyright fragmentation, royalty stacking and transaction costs undermine 

innovation policy by creating a spectre of indeterminate liability.  Rights administered 

by tariffs before the Copyright Board are monetized retroactively to the date of filing 

of the tariff.  An innovative service provider might strike a deal with a copyright 

owner only to find itself faced with new costs and liabilities in the form of a new claim 

advanced on behalf of that same owner in respect of a different right.  There is no 

shortage of rights that might be advanced on behalf of the copyright owner in respect 

of online distribution of a work that has included another:  while this case involves 

(directly) the right to communicate to the public by telecommunication under para. 

3(1)(f) and (implicitly) the reproduction right under ss. 3(1), other rights lurk in the 

background or will otherwise be implicated by the Court’s decision, including the 

adaptation right (under para. 3(1)(e)) and the rights to the distribution of physical 

copies (under para. 27(1)(b)).  On the horizon, the “making available right” – 

mandated by the WIPO Copyright Treaty and the WIPO Phonograms and Performers 

Treaty – threatens to further disrupt the private ordering of these works.   

27. Further complicating these considerations is the reality that dealings with recorded 

music generally involve multiple stakeholders in addition to copyright owners.  Both 

sound recording makers and performers of musical works enjoy rights implicated in 

the inclusion of musical works in video games.  These rights add to the indeterminate 

liability problem facing innovators in Canada.  

28. Imposing liability under para. 3(1)(f) on online distributors of video games violates 

the Act’s policy of technological neutrality and denies the principle of digital 

equivalence.  Online distribution substitutes for physical distribution, but penalizes 
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those innovating with new models for distribution of video games.  This creates 

economic disincentives to exploit online channels and favors marketplace participants 

who fail to innovate, who stick to established business models for the distribution of 

video games.   

29. Penalizing innovation in this way discourages distributors from exploring new and 

potentially more efficient technologies for the distribution of content.  The failure to 

exploit the efficiencies of new technologies maintains artificially high costs for 

consumers and, accordingly, artificially suppresses demand for online content to the 

detriment of copyright owners as a group. 

30. Copyright fragmentation, royalty stacking and transaction costs also introduce new 

inefficiencies into the collective administration of copyright.  This, again, slows the 

introduction of innovative content delivery services into the Canadian marketplace, 

slows the flow of money to the hands of copyright owners, and raises costs to the 

Canadian public in the form of duplicative and needless administration of tariffs by the 

Copyright Board.  The global trend in the collective administration of copyright is to 

streamline the administration of copyright and to simplify the path of new and 

innovative technologies to the marketplace.  Fragmentation of the collective 

administration of copyright advances no one’s interest and is contrary to the stated 

aims of Canadian copyright policy. 

(2) Standard of Review 

31. If granted leave to intervene, CIPPIC will submit that the appropriate standard of 

review of the Board’s decision in this case is correctness. 

32. This Court and the Federal Court of Appeal have already determined in a 

satisfactory manner that no deference is due to the Board on questions concerning the 

general interpretation of rights under the Copyright Act, including specifically the 

interpretation of para. 3(1)(f). All of the customary factors influencing the standard of 

review support the settled application of the standard of correctness to questions such 

as the question at issue in this case. Moreover, sound internet policy and the general 

public interest confirm that correctness is the appropriate standard of review. 
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Dunsmuir v. New Brunswick, 2008 SCC 9, at para 62. 

Society of Composers, Authors and Music Publishers of Canada v. 
Canadian Assn. of Internet Providers, 2004 SCC 45, at paras. 48-50. 

Canadian Wireless Telecommunications Assn. v. Society of Composers, 
Authors and Music Publishers of Canada, 2008 FCA 6 at para. 5. 

 

PART IV – COSTS 

32. CIPPIC will not seek costs in this matter and asks that costs not be awarded against it in 

this motion or in the appeal if leave to intervene is granted. 

 

PART V – ORDER SOUGHT 

34. CIPPIC respectfully requests an Order from this Honourable Court: 

(a) granting CIPPIC leave to intervene in this appeal; 

(b) permitting CIPPIC to file a factum of no greater length than 20 pages; 

(c) permitting CIPPIC to present 20 minutes of oral argument at the hearing of 

this appeal, comprising 10 minutes addressing the copyright issue and 10 minutes 

addressing the standard of review; and 

(d) such further or other Order as deemed appropriate. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 12th day of August, 2011 

_____________________________________ 

David Fewer 

Counsel for the Proposed Intervener, the 
Samuelson-Glushko Canadian Internet Policy & 
Public Interest Clinic 
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Composers, Authors and Music Publishers of Canada, 2008 FCA 6. 

Para. 32 

Dunsmuir v. New Brunswick, 2008 SCC 9. Para. 32 

R. v. Finta, [1993] 1 S.C.R. 1138 Para. 10 

Ref. re Workers’ Compensation Act, 1983 (Nfld) (Application to intervene), 
[1989] 2 S.C.R. 335 

Paras. 10, 13 

Society of Composers, Authors and Music Publishers of Canada v. 
Canadian Assn. of Internet Providers, 2004 SCC 45, [2004] 2 SCR 
427. 

Para. 21, 32 

Théberge v Galerie d'Art du Petit Champlain inc, 2002 SCC 34, 
[2002] 2 SCR 336. 

Paras. 3, 22 
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PART VII – STATUTORY PROVISIONS 

Rules of the Supreme Court of Canada, SOR/2002-156 

English Francais 

47. (1) Unless otherwise provided in these 

Rules, all motions shall be made before a judge 

or the Registrar and consist of the following 

documents, in the following order: 

(a) a notice of motion in accordance with Form 

47; 

(b) an affidavit; 

(c) when considered necessary by the applicant, 

a memorandum of argument in accordance with 

paragraph 25(1)(e), with any modifications that 

the circumstances require; 

(d) the documents that the applicant intends to 

rely on, in chronological order, in accordance 

with subrule 25(3); and 

(e) a draft of the order sought, including costs. 

(2) Parts I to V of the memorandum of 

argument shall not exceed 10 pages. 

(3) There shall be no oral argument on the 

motion unless a judge or the Registrar 

otherwise orders. 

47. (1) Sauf disposition contraire des présentes 

règles, toute requête est présentée à un juge ou 

au registraire et comporte dans l'ordre suivant : 

a) un avis de requête conforme au formulaire 

47; 

b) un affidavit; 

c) si le requérant le considère nécessaire, un 

mémoire conforme à l'alinéa 25(1)e), avec les 

adaptations nécessaires; 

d) les documents que compte invoquer le 

requérant, par ordre chronologique, compte 

tenu du paragraphe 25(3); 

e) une ébauche de l'ordonnance demandée, 

notamment quant aux dépens. 

(2) Les parties I à V du mémoire de la requête 

comptent au plus dix pages. 

(3) Sauf ordonnance contraire d'un juge ou du 

registraire, aucune plaidoirie orale n'est 

présentée à l'égard de la requête. 

55. Any person interested in an application for 

leave to appeal, an appeal or a reference may 

55. Toute personne ayant un intérêt dans une 

demande d'autorisation d'appel, un appel ou un 
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make a motion for intervention to a judge. renvoi peut, par requête à un juge, demander 

l'autorisation d'intervenir. 

57. (2)(b) A motion for intervention shall…set 

out the submissions to be advanced by the 

person interested in the proceeding, their 

relevance to the proceeding and the reasons for 

believing that the submissions will be useful to 

the Court and different from those of the other 

parties. 

57. (2)(b) La requête expose ce qui suit…ses 

arguments, leur pertinence par rapport à la 

procédure et les raisons qu’elle a de croire 

qu’ils seront utiles à la Cour et différents de 

ceux des autres parties. 

 

 

 


