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Introduction
1. The Consumers' Association of Canada and the National Anti-Poverty Organization by their counsel the Public Interest Advocacy Centre (“PIAC”) ("The Consumer Groups") file this Answer to two Applications to Review and Vary Telecom Decision CRTC 2007-130 (Decision 2007-130), Establishment of an independent telecommunications consumer agency, one filed by Bragg Communications Inc. (Bragg); Cogeco Cable Canada Inc. (Cogeco); Quebecor Media Inc. on behalf of its affiliate Videotron Ltd. (Videotron); Rogers Cable Communications Inc. (Rogers); and, Shaw Communications Inc. (Shaw) (collectively, the “Cableco Applicants”) and one by Bell Aliant Regional Telecommunications, Limited Partnership, Bell Canada, Northwestel Inc. and Télébec, Société en commandite (the “Telco Applicants”).

2. The Consumer Groups will deal with the Cableco Applicants’ membership objections, then turn to the limitation of liability question, which is common to the two applications, before returning to answering the Cableco Applicants final group objection.

Test on Review and Vary

3. The Commission has set out its Guidelines for Review and Vary applications in Telecom Public Notice CRTC 98-6.  In order for the Commission to exercise its discretion pursuant to section 62 of the Act:

“applicants must demonstrate that there is substantial doubt as to the correctness of the original decision, for example due to:

(i) an error in law or in fact;

(ii) a fundamental change in circumstances or facts since the decision;

(iii) a failure to consider a basic principle which had been raised in the original proceeding; or

(iv) a new principle which has arisen as a result of the decision.

4. The Cableco Applicants rely only upon the first ground to claim there are three errors of fact and law:

In this case, the Applicants submit that the Commission erred in law and in fact in mandating TSPs to become members of the Agency, directing that the Agency is not constrained by contractual limitations of liability, and holding that the Agency should accept collective and representative complaints.
5. The Telco Applicants rely upon a failure to consider a basic principle which had been raised in the original proceeding.

6. However, the Consumer Groups wish to underline that the evidentiary burden is clearly on both applicants throughout, who must “demonstrate that there is substantial doubt as to the correctness of the original decision”.

Jurisdiction to Order Major TSP Membership in CCTS

7. The Commission in Telecom Decision 2007-130 clearly based its jurisdiction to require telecommunications service providers with more than $10 million annual sales revenue to be required to be members of the CCTS upon s. 7 and s. 24 of the Telecommunications Act.

8. Regarding s. 7, the Commission noted at para. 27 of the Decision:

In regard to subparagraph 1(b)(i) of the Policy Direction, the Commission considers that a requirement that TSPs with annual Canadian telecommunications service revenues in excess of $10 million become members of the Agency would advance the policy objectives set out in paragraphs 7(b), (f), and (h) of the Telecommunications Act (the Act).

9. Regarding s. 24, the Commission explicitly based its Order to require major TSPs to join the CCTS on this power to set conditions on entities that offer telecommunications services to the Canadian public:

The Commission determines, under section 24 of the Act, that

· as a condition of providing telecommunications service, commencing 1 February 2008, all Canadian carriers with annual Canadian telecommunications service revenues exceeding $10 million in the previous fiscal year, as reported to the Commission under the contribution regime, are required to be members of the Agency; and

· as a condition of providing telecommunications service to any reseller, all Canadian carriers are required to include in their service contracts and other arrangements with such resellers the stipulation that, commencing 1 February 2008, any such reseller exceeding the threshold noted above is required to be a member of the Agency. 

[Emphasis added.]

10. The Commission exercised this jurisdiction as it was been directed by Cabinet, under the power accorded to it by Parliament, under s. 14 of the Act, in Order-in-Council P.C. 2007-533, Order Requiring the Canadian Radio-television and Telecommunications Commission to report to the Governor in Council on Consumer Complaints.

11. Despite the name of this Order, and the direction to report on the progress of a consumer agency, the clear implication of its language is to not only to require the CRTC report on consumer telecommunications complaints but in fact to oversee the creation of a “telecommunications consumer agency”.

12. Although found in the recitals section of the above Order, there is a very clear request for telecommunications service providers to join the consumer agency:

And whereas the Governor in Council also considers that all telecommunications service providers should participate in and contribute to the financing of an effective Consumer Agency and that its structure and mandate would be approved by the Commission;  [Emphasis added.]

13. The Order does in fact direct the creation of the consumer agency, at para. B of its directives:

the Commission shall continue to make reports until such time as a Consumer Agency has been established by industry and approved by the Commission [Emphasis added.]

14. The Commission then exercised its jurisdiction under s. 7 and s. 24 of the Act to determine that mandatory membership of TSPs with in excess of $10 million annual sales would be necessary to achieve the relevant telecommunications policy objectives (see para. 27) and nonetheless, the fact remains that the Order, without directly requiring TSPs to become members, does provide clear guidance to the Commission that such a goal is desirable.  The Commission then, given the implied direction to include all TSPs, exercised its jurisdiction with its membership Order at para. 31 of Decision 2007-130, basing its jurisdiction clearly on s. 24.

15. The Order is a factor for the Commission to take into account in consideration of the objectives of s. 7 of the Act, which the Commission is required to consider under s. 47(a) of the Act when applying. s. 24.

16. The Cableco Applicants’ claim, therefore, is that the Commission’s ss. 7, 24 and 47(a) jurisdiction do not extend to making this mandatory membership order in the circumstances created by the Cabinet Order.

17. To succeed, the applicants therefore must show an error of law in the exercise of this jurisdiction.

18. The Supreme Court of Canada in Dr. Q v. College of Physicians and Surgeons of British Columbia noted the level of deference accorded to administrative tribunals is higher when engaging broad public policy choices:

A statutory purpose that requires a tribunal to select from a range of remedial choices or administrative responses, is concerned with the protection of the public, engages policy issues, or involves the balancing of multiple sets of interests or considerations will demand greater deference from a reviewing court [citations omitted].

19. The decision regarding whether all or some of the TSPs should be immediately required to join the consumer agency was a decision of this nature.

20. To the extent that the Commission considered the policy objectives of the Act in s. 7 (which it was required to do when exercising jurisdiction under s. 24 (see s. 47(a)), the jurisprudence again emphasizes the very high level of deference accorded to the Commission when balancing these “polycentric” policy objectives:

An analysis of these nine policy objectives found in section 7 of the Act raises policy issues, which are polycentric in nature in that they involve the weighing of a large number of interlocking and interacting interests and considerations. In such cases, courts are called upon to exercise restraint [citations omitted].

21. The jurisdiction exercised by the Commission in mandating the major TSPs to join the CCTS scheme is a decision of the nature described above.  As such, it is likely a decision that would be reviewed by a court on a standard of patent unreasonableness.  The Consumer Groups therefore invite the Commission to consider only if their decision was patently unreasonable in law.

22. The Commission noted that some of the present applicants had not joined the CCTS at the time of the hearing (see para. 28).  It was open to the Commission to determine on that basis alone that mandatory membership of the major TSPs was a reasonable way to achieve the creation of an effective consumer agency.

23. However, the Commission also noted that the TSPs, including the present applicants, had not created the CCTS or a similar body prior to the issuance of the Cabinet Order.  It was reasonable therefore for the Commission to conclude that the present mandatory order for major TSPs to join was necessary, as market forces had not achieved this goal.

24. Indeed, the Commission was further required by the Terms of the Policy Direction to ensure that this decision was not only reasonable but was efficient and proportionate to its purpose and would interfere with market forces to the minimum extent possible in the circumstances, and further that it was implemented in a symmetrical and competitively neutral manner.  The Commission found that its membership Order did indeed meet the criteria of the Policy Direction (at para. 29).

25. The Consumer Groups submit that the fact that the Commission has made forbearance and other decisions based on the Policy Direction that remove some regulatory measures does not automatically lead to the conclusion that the membership Order was patently unreasonable, nor that there is “substantial doubt as to the correctness of the original decision”.

26. The Commission must determine each proceeding in its particular context and cannot thus fetter its discretion in seeking uniformity of regulation only by removal and avoidance of any regulation.  Yet this unreasonable course of action is what the applicants suggest is necessary for the Commission to retain its jurisdiction.

27. This cannot be so; the Commission cannot adopt the Cableco Applicants’ views of the effect of the Policy Direction and its previous determinations without fettering the discretion of the Commission and effectively denying the Commission the opportunity to correctly and completely apply the entire Policy Direction.

Application of the Policy Direction

28. The Cableco Applicants specifically contend that the Commission’s application of the membership requirement under the Policy Direction is not efficient or proportionate as there was no evidence to support this conclusion.  They even go so far as to contend that: “As a matter of fact, market forces have protected the interests of consumers of these services and will continue to do so in the future.”

29. This is curious, and wrong, since the applicants were parties to Public Notice 2006-17 and received copies of the first and updated reports of complaints received by the CCTS to the date of the public hearing.  These reports showed hundreds of complaints logged against both member and non-member TSPs – and all this without official sanction of the CCTS nor extensive publicity announcing the body to the public.

30. The Consumer Groups further tendered evidence regarding the Australian TIO showing over 100,000 complaint issues in that mature ombudsman system in 2005-6, in a country with a smaller population than Canada and a similar number of TSPs.
  The Commission therefore had evidence to make a reasonable determination that more complaints would likely be filed with the CCTS and that market forces would not resolve these complaints (as, by definition, the CCTS (and Australian TIO) require that the customer first seek to resolve an issue directly with the TSP).

31. The Commission therefore had both evidence and considerable discretion to make the decision it did regarding mandatory membership for major TSPs.

32. In order to be complete, the Consumer Groups will briefly address the Cablco Applicants’ other arguments regarding the Commission’s pretended errors of law that purportedly indicate the Commission acted without jurisdiction in mandating major TSP membership in the CCTS.

New Powers

33. The Applicants challenge this decision as an error of law, since the Cabinet Order does not “confer new powers on the Commission”.

34. This is true; however, the Commission does not need new powers to require mandatory membership and indeed did not base its jurisdiction on the Cabinet Order but rather upon s. 24 (see para. 31).

35. The Commission’s undisputed jurisdiction to set conditions on the offering of telecommunications services under s. 24 and its requirement to consider the telecommunications policy objectives (see ss. 7 and 47(a)) may, however, be informed by the Cabinet Order, which the Commission may legitimately consider in exercising its discretion under these sections.  This is what the Commission did.

36. The Applicants therefore must show that the Commission did not exercise its discretion in a reasonable manner and allegations that the Commission claimed jurisdiction from the Order are not supported on the record.

Delegatus non potest delegare

37. Next the Cableco Applicants claim that the Commission has impermissibly delegated its supervisory jurisdiction over adjudicating residential service disputes to the CCTS.

38. The Cableco Applicants first assertion in supporting their position is that: “By mandating membership in the Agency, the Commission is effectively delegating its authority to adjudicate eligible consumer complaints.”

39. The Cableco Applicants treat this legal maxim as absolute, however, the law shows that it will be rebutted by a contrary intent on the part of the legislature, and that this contrary intent may be implied in legislation or subordinate legislation.

40. Further, the Courts have found that the factors of administrative necessity and suitability of the delegate are important to deciding the scope of permissible subdelegation.

41. The Consumer Groups submit that the Commission has not been able to individually deal with standard consumer telecommunications complaints (such as billing disputes), which led directly to the call for an “Ombudsman” which was reflected in ch. 6 of the Telecommunications Policy Review Panel Final Report.  The sheer volume of complaints is overwhelming to the Commission, who have other regulatory duties to attend to with limited resources – thus leading to a conclusion of administrative necessity to delegate.

42. Secondly, the Cabinet Order and the above-noted TPRP Report clearly indicate that a dedicated consumer agency would be an effective and appropriate body to resolve these consumer complaints, and both have recommended the body be run by the TSPs.  The TSPs therefore should not shirk their responsibility to join the CCTS and make it function upon the shaky ground of impermissible delegation of powers.

43. The Cabinet Order concludes: “the Commission shall continue to make reports until such time as a Consumer Agency has been established by industry and approved by the Commission [Emphasis added.]”.  Such a direction clearly is meant to permit a delegation of this authority from the Commission to the CCTS.  It is a contrary intention to any presumption (even if justified) that the Telecommunications Act would not permit such delegation.

44. Finally, it is to be noted that the Commission has retained ultimate jurisdiction over residential consumer complaints by mandating several changes to the proposed CCTS scheme, through its annual review of the CCTS report and through the mechanism of the three-year review of the scheme required at para. 118 of Decision 2007-130.

Waiver of Procedural Rights

45. The Applicants next contend that the mandatory membership effectively requires a waiver of their procedural fair hearing rights.

46. This argument presumes that dispute resolution under the CCTS will not follow basic procedural justice safeguards.  The Consumer Groups have reviewed the constating documents and submit that there are numerous opportunities to make submissions on the part of the TSPs.

47. Further, the Commission should note that, as stated in the TPRP, ch. 6, customers are at a significant practical disadvantage in dealing with TSPs in small claims or higher courts and that the remedy for this power imbalance is a ombudsman-like dispute resolution scheme.

48. In short, whatever procedural rights may be reduced on the part of the TSPs is a necessary trade-off for effective consumer dispute resolution.  Such an objection, therefore, should not be sufficient to deprive the Commission of jurisdiction to require membership of major TSPs, when the overall goal is to create this overarching consumer dispute mechanism.

Funding of the CCTS

49. Lastly the Applicants argue that mandatory membership in the CCTS cannot be required as it will cause them to spend additional money on dispute resolution (either through CCTS fees or compensation to customers).

50. Again, the Commission heard evidence on proposed CCTS fees, and likely volumes of complaints, and can be assumed to have taken these costs into account in exercising its jurisdiction to require mandatory membership in the CCTS.  This decision must be patently unreasonable to be overturned or there must be substantial doubt as to its correctness.  The Cableco Applicants themselves have offered no evidence to the Commission in the proceeding or in this application that the costs of the CCTS scheme would be unreasonably burdensome to support the larger goal of creating an effective CCTS.

51. However, the Commission has exercised its rate-setting and ancillary jurisdiction in the past to order consumer rebates and of course to impose the retail quality of service rebate regime.

52. The present requirement to join a body that will charge fees and the possible exposure to payments ordered by the CCTS is not different in kind than the retail QOS rebate plan nor so excessive as to be an unreasonable exercise of Commission discretion.

Limits of Liability
53. The Consumer Groups note that Decision 2007-130 does not prohibit the Commissioner of the CCTS from considering a limitation of liability clause.  The Commissioner under the Decision may consider it as a factor in his or her decision.

54. However, what Decision 2007-130 does is to remove an automatic application of the limitation of liability limits in limitation of liability clauses as if they were always valid at law.  Application of the liability limit written in the contract would have the effect of being a cap on compensation under the CCTS scheme.

55. The Commission has determined that a limit of $5000 compensation is required to make the CCTS scheme effective for consumers.  The ability of the CCTS Commissioner to avoid a blind application of the stated limitation of liability limit simply preserves this $5000 remedial jurisdiction.

56. Yet both applicants ignore the obvious destructive effect of leaving their limitation of liability clauses as determinative of the CCTS’ remedial jurisdiction.

57. The Commission not only correctly concluded that permitting the CCTS Commissioner to “ignore” (that is, in fact, not automatically apply) the limitation of liability clauses was reasonable, but in fact that it was the only way for the Commission to ensure that the main remedial power of the CCTS Commissioner was not frustrated while still according the TSPs what procedural fairness was possible under the scheme overall.

58. The Commission explicitly cited this conflict and simply resolved it in favour of ensuring adequate remedial compensation could be awarded under the scheme:

The Commission considers that it would be inappropriate to allow a limitation of liability clause in a customer contract to effectively overrule a binding decision made by the CEO since doing so would effectively render illusory the Agency's ability to award consumers meaningful financial compensation.

59. Such a decision is not an error of law but the essence of the careful exercise of discretion in the circumstances of setting up a new dispute resolution scheme to replace an existing, yet failing, legal framework.

60. The Commission has undertaken this adjustment of the effect of limitations of liability not as a “re-regulation” under s. 31 of the Act, but rather as a minor but crucial element of its overall exercise of jurisdiction under ss. 7 and 24 of the Act to oversee the creation of an effective dispute resolution scheme for customers.

61. The Commission simply concluded that when the remedial requirements of the scheme required the TSPs contracts to be adjusted to ensure the effectiveness of the scheme for consumers that this would be done.  This is not a jurisdictional error of law but a polycentric exercise of discretion in carrying out its mandate to oversee the creation of the CCTS.

Collective and Representative Complaints

62. The Cableco Applicants also take issue with the Commission’s determinations that the CCTS can receive collective and representative claims.

63. The Cableco Applicants have however failed to demonstrate a ground upon which the Commission should review and vary its decision on these points.  At best, their argument on the complexities of class actions is an argument as to “a failure to consider a basic principle which had been raised in the original proceeding”.

64. However, the Commission heard submissions at the oral hearing regarding the type of collective complaint that might arise (in particular, the example of a collective complaint where Internet or telephone service had been interrupted to all tenants in a building) and directly turned its mind to the issue.

65. In fact, the Commission heard submissions that the reception of collective complaints in this type of circumstance would be more efficient and effective than requiring each customer to file an identical complaint with the CCTS.

66. Regarding representative complaints, the Consumer Groups note that some consumers may require assistance in formulation of their complaints or may turn to consumer groups and others in complex situations.  In such cases the Consumer Groups submit that the Commission considered this assistance and determined that it would help achieve the goals of accessibility, timeliness and appropriateness referred to in para. 103 of Decision 2007-130.

67. Therefore the Cableco Applicants have not demonstrated a ground upon which to review and vary these determinations regarding collective and representative complaints.

Conclusions

68. The Consumer Groups submit that, for the reasons given above, both Applications be dismissed in their entireties.

*** End of Document ***
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