
 

Court File No. T-662-16 
FEDERAL COURT 

PROPOSED CLASS PROCEEDING 

B E T W E E N: 

VOLTAGE PICTURES, LLC, COBBLER NEVADA, LLC, PTG NEVADA, LLC, CLEAR 
SKIES NEVADA, LLC, GLACIER ENTERTAINMENT SARL OF LUXEMBOURG, 

GLACIER FILMS 1, LLC, AND FATHERS & DAUGHTERS NEVADA, LLC 

APPLICANTS 
(PLAINTIFFS) 

- and - 
 

JOHN DOE #1, proposed representative Respondent on behalf of a class of Respondents 

RESPONDENT 
(DEFENDANT) 

- and - 
 

ROGERS COMMUNICATIONS INC 

NON-PARTY RESPONDENT 
(on motion only) 

 
 

MOTION RECORD 
OF THE SAMUELSON-GLUSHKO CANADIAN INTERNET POLICY & PUBLIC 

INTEREST CLINIC (CIPPIC) 
(Motion for leave to intervene, to be heard in writing) 

 
Pursuant to Rules 109 and 369 of the Federal Code Rules 

 
 
Samuelson-Glushko Canadian Internet  
Policy & Public Interest Clinic (CIPPIC) 
University of Ottawa, Faculty of Law,  
Common Law Section 
57 Louis Pasteur Street 
Ottawa, ON, K1N 6N5 
 
David Fewer, LSUC #45307C 
Tamir Israel LSUC #56563D 
 
Tel: (613) 562-5800 ext 2558 
Fax: (613) 562-5417 
 
Counsel for the Proposed Intervener  



 

TO: THE REGISTRAR 
Federal Court 
 

AND TO: Aird & Berlis LLP 
Barristers & Solicitors 
Brookfield Place 
Suite 1800, Box 754 
181 Bay Street 
Toronto, ON, M5J 2T9 
 
Kenneth R. Clark, LSUC #44522C 
Paul V. McCallen, LSUC #16964A 
Patrick Copeland, LSUC #62144O 

Tel: (416) 863-1500 
Fax: (416) 863-1515 
 
Counsel for the Applicants, Voltage Pictures LLC, Cobbler Nevada, LLC, PTG 
Nevada, LLC, Clear Skies Nevada, LLC, Glacier Entertainment SARL of 
Luxembourg, Glacier Films 1, LLC, and Fathers & Daughters Nevada, LLC 
 

AND TO: Torys LLP 
30th Floor, 79 Wellington Street West 
Box 270, TD South Tower 
Toronto, ON, M5K 1N2 
 
Andrew Bernstein 
James Gotowiec 
 
Tel: (416) 865-7678 
Fax: (416) 865-7380 
 
Counsel for the Non-Party Respondent, Rogers Communications Inc 
 
 
 
 



i 

 

TABLE OF CONTENTS 

TAB  DOCUMENT PAGE 

1.  Notice of Motion 1 

 Annex ‘A’ – Order Sought 5 

2.  Affidavit of Tamir Israel, affirmed June 7, 2016 6 

3.  Written Representations 15 

4.  Federal Court Rules, SOR/98-106, Rules 109 and 334.21 25 

5.  Amnesty International Canada v Canada (Canadian Forces), 2008 FCA 257 30 

6.  Apotex Inc v Canada (Minister of Health), [2000] FCJ No 248, 186 FTR 84 37 

7.  Berry v Pulley, [2001] 197 DLR (4th) 317 (ONSC) 46 

8.  BMG Canada Inc v Doe, 2005 FCA 193 61 

9.  
Chippewas of Sarnia Band v Canada (Attorney General), [1996] 29 OR (3d) 
549 (ONSC) 

84 

10.  Friends of the Canadian Wheat Board v Canada (Attorney General), 2012 FCA 114 107 

11.  Globalive Wireless Management Corp v Public Mobile Inc, 2011 FCA 119 116 

12.  R v Spencer, 2014 SCC 43 124 

13.  Voltage Pictures LLC v Doe, 2014 FC 161 169 

14.  Voltage Pictures LLC v Doe, order to adjourn, 2013 FC 112 228 

15.  
Voltage Pictures LLC v Doe, Federal Court File No: T-2058-12, order of 
Madam Prothonotary Tabib granting CIPPIC leave to intervene, issued 
February 13, 2013 

232 

16.  
Sport Maska Inc v Bauer Hockey Corp, 2016 FCA 44 [NOT RELIED UPON 
IN SUBMISSIONS] 

236 



 
 
 
 
 

TAB 3 
 
 
 
 
 



15 

1 

Court File No. T-662-16 
FEDERAL COURT 

PROPOSED CLASS PROCEEDING 

B E T W E E N: 

VOLTAGE PICTURES, LLC, COBBLER NEVADA, LLC, PTG NEVADA, LLC, CLEAR 
SKIES NEVADA, LLC, GLACIER ENTERTAINMENT SARL OF LUXEMBOURG, 

GLACIER FILMS 1, LLC, AND FATHERS & DAUGHTERS NEVADA, LLC 

APPLICANTS 
(PLAINTIFFS) 

- and - 
 

JOHN DOE #1, proposed representative Respondent on behalf of a class of Respondents 

RESPONDENT 
(DEFENDANT) 

- and - 
 

ROGERS COMMUNICATIONS INC 

NON-PARTY RESPONDENT 
(on motion only) 

 
 
 

WRITTEN REPRESENTATIONS 
 
 

PART I: THE NATURE OF THIS MOTION  

1. By way of this motion, the Applicant, the Samuelson-Glushko Canadian Internet Policy and 

Public Interest Clinic (CIPPIC), seeks an Order, in the form attached as Schedule "A" to the 

Notice of Motion, for leave to intervene in this proceeding. 

Notice of Motion, Applicant's Motion Record, Tab 1 

PART II: THE FACTS 

2. CIPPIC seeks leave to intervene in order to make argument on points of law and fact in the 

underlying application for a third-party discovery (“Norwich”) order sought by Voltage 

Pictures LLC et al (“Plaintiffs” or “Applicants”).  

Notice of Motion, Applicant's Motion Record, Tab 1 

3. CIPPIC is a legal clinic based at the Centre for Law, Technology and Society at the 
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University of Ottawa. CIPPIC’s mandate is to research and advocate in the public interest on 

public policy issues arising at the intersection of law and technology. CIPPIC's activities in 

support of its mandate include intervening before courts, tribunals, and other decision-

making bodies in order to bring forward important public interest points or perspectives that 

might otherwise not be represented. 

Affidavit of Tamir Israel, Applicant's Motion Record, Tab 2, paras 4, 6-7 

4. CIPPIC has extensive and distinct institutional knowledge of and expertise in copyright law and 

technology, as well as specific expertise in the types of Norwich orders at issue herein. This 

expertise will inform the arguments and submissions we seek leave to present. 

Affidavit of Tamir Israel, Applicant's Motion Record, Tab 2, paras 8-18 

PART III: SUBMISSIONS 

5. Under Rule 109 of the Federal Court Rules, SOR/98-106, the Court has the power to grant 

leave to any person to intervene in a proceeding. 

Test for Intervention 

6. The fundamental question to be determined on a motion for public interest intervention 

under Rule 109 is whether the participation of the proposed intervener will assist the Court 

in determining a factual or legal issue related to the proceeding. Public interest interventions 

are assessed on their capacity to assist the Court in addressing any public interest dimensions 

raised by the matter before it. 

Apotex Inc v Canada (Minister of Health), [2000] FCJ No 248, 186 FTR 
84, para 11 (FCTD); Globalive Wireless Management Corp v Public 
Mobile Inc, 2011 FCA 119, para 5 b; Friends of the Canadian Wheat 
Board v Canada (Attorney General), 2012 FCA 114, para 5 

7. A public interest organization will be deemed capable of assisting the Court where it can 

demonstrate its capacity to offer distinct, non-duplicative and useful submissions on the public 

interest questions before the court. This can be achieved by demonstrating institutional 

expertise on the matters at issue. It can also be demonstrated by the organization’s proposed 

arguments of fact and law, as set out in its motion for leave to intervene. 
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Amnesty International Canada v Canada (Canadian Forces), 2008 FCA 
257, para 3; Globalive Wireless Management Corp v Public Mobile Inc, 
2011 FCA 119, para 5 c; Apotex Inc v Canada (Minister of Health), [2000] 
FCJ No 248, 186 FTR 84, para 11 (FCTD), para 10 

8. In addition, a proposed Intervener must demonstrate a genuine interest in the matter in which 

it proposes to intervene. This interest cannot be merely ‘jurisprudential’ in nature. A 

demonstrated commitment to a legal position in public law qualifies as a genuine interest in 

the litigation beyond a mere “jurisprudential interest”. In particular, where the mandate of a 

proposed public interest intervener coincides with the public interest dimensions of an issue 

before the court, this will qualify as a genuine interest.  

Globalive Wireless Management Corp v Public Mobile Inc, 2011 FCA 
119; Amnesty International Canada v Canada (Canadian Forces), 2008 
FCA 257, para 6 

9. CIPPIC has expertise in the legal and factual matters at issue in this motion. CIPPIC’s mandate 

is to advocate in the public interest on matters arising at the intersection of law and technology. 

In pursuit of this mandate, it has demonstrated its interest in such matters in numerous 

interventions before the courts on a broad range of law and technology matters, in expert 

testimony on related issues before parliamentary committees and in a range of academic and 

regulatory activities. In its years of operation, it has demonstrated a genuine interest in 

advancing this aspect of its mandate that is beyond ‘mere jurisprudential’ in nature. 

Affidavit of Tamir Israel, Applicant's Motion Record, Tab 2, paras 4-18 

10. CIPPIC has an extensive track record relating to the complex public policy issues that arise 

where the identities of online anonymous individuals are sought for the purpose of enforcing 

legal rights. In the past, CIPPIC has been granted leave to intervene in several third party 

discovery motions similar to that sought by the Applicant in the above-referenced matter, 

including BMG Canada Inc v Doe, 2005 FCA 193, [2005] 4 FCR 81; BMG Canada Inc v 

John Doe, 2004 FC 488, [2004] 3 FCR 241; and Warman v Wilkins-Fournier, 2010 ONSC 

2126, (2010) 100 OR (3d) 648 (Ont Div Ct), all of which involved motions for third party 

discovery sought for the purpose of identifying an anonymous customer of an Internet 

Service Provider for the purpose of facilitating a lawsuit.  

Affidavit of Tamir Israel, Applicant's Motion Record, Tab 2, para 9 
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11. Most recently, CIPPIC intervened in Voltage Pictures LLC v Doe, 2014 FC 161 (Voltage I), a 

third party discovery motion advanced by the same Plaintiffs in this matter in a separate 

lawsuit, but addressing substantially similar subject matter as that at issue in this proposed 

class action proceeding.  

Affidavit of Tamir Israel, Applicant's Motion Record, Tab 2, paras 9; 
Globalive Wireless Management Corp v Public Mobile Inc, 2011 FCA 
119, paras 4, 5 b; Friends of the Canadian Wheat Board v Canada 
(Attorney General), 2012 FCA 114, para 9 

12. CIPPIC’s expertise in this context extends beyond its past interventions before the courts on such 

matters. For example, CIPPIC drafted a white paper on copyright policy reform which was 

endorsed by several Canadian consumer protection groups. CIPPIC was also called upon to offer 

expert testimony before parliamentary committees reviewing elements of the Copyright Act, 

RSC 1985, c C-42, including sections 41.25 and 41.26 of said Act and other related elements of 

copyright policy that are at issue in this matter. CIPPIC additionally participated in the 

Government of Canada’s notice-and-notice stakeholder consultations regarding regulations 

governing newly adopted sections 41.25 and 41.26 of the Copyright Act, and regularly advises 

individuals and companies who are faced with discovery requests on a pro bono basis.  

Affidavit of Tamir Israel, Applicant's Motion Record, Tab 2, paras 8-18 

13. CIPPIC will draw on its institutional expertise and mandate to provide the court with a 

perspective on the impact of mandating third party disclosure in this particular context. Its 

submissions will not be duplicative of other parties, as the interests of the anonymous Doe that 

is the object of this third party disclosure request is not present to represent its own interests.  

14. It is in the nature of Norwich orders that affected parties will rarely be present to represent 

their own interests before the Court. Only the intermediary (in this instance, Rogers 

Communications Inc “Rogers”) is in a position to oppose the scope and parameters of such an 

order, yet the interests of the affected parties are often broader than that of the service provider. 

For example, Rogers may challenge the Applicants’ assertion that cost recovery is unavailable 

to it for its activities in correlating IP addresses to individual customer accounts. However, 

Rogers is not well-placed to advance its customers’ interests in that regard and, more 

importantly, is under no obligation to do so. As service provider costs are ultimately paid by 
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the service provider’s customers, the latter question engages broader issues regarding whether 

the cost of enforcing intellectual property rights should fall to rights-holders or to customers of 

Internet Service Providers. That is all the more so here, where the Applicants are proposing 

what they describe as the “first ever” defensive copyright class action in Canada. 

Intended Submissions Should Leave be Granted 

15. If granted leave to intervene, CIPPIC will argue that the third party discovery request sought 

by the Applicants raises complex and wide-ranging issues of law and fact. The Court will be 

better situated to address these issues if CIPPIC is granted leave to intervene and if a more 

comprehensive hearing of said issues is undertaken. 

16. Third party discovery orders such as that sought by the Applicants herein are commonly referred 

to as Norwich orders. Courts have identified the unique nature of Norwich orders – which enlist 

the assistance of innocent non-parties to assist in discovery – and have adopted various 

safeguards to address potential concerns arising from their issuance. These safeguards have been 

applied in a flexible manner, tailored to the exigencies and context in which the order is sought.  

Voltage Pictures LLC v Doe, 2014 FC 161, paras 80, 98, 106, 127 and 134 

17. In a previous Norwich request brought by many of the same parties now advancing the 

current proposed class action proceeding, this Court identified a number of factors indicating 

the need for a more careful and thorough analysis of the broader implications of issuing such 

an order. Many of the considerations that animated this Court in choosing to adjourn the 

third party discovery request raised in that motion by the Applicants and in granting CIPPIC 

leave to intervene therein apply to the current motion, including that:  

• unless the matter is adjourned and CIPPIC is granted intervention status, the motion 
is likely to proceed effectively unopposed, meaning that the interests of Doe #1 (and 
likely any future Does the Applicants may seek to identify by the same process) will 
not be represented. Unopposed motions of this type are risky and the Court “is better 
served in coming to a proper decision having heard from differing sides”; 

• as noted by the Applicants, this matter constitutes the first extensive application of 
newly adopted legislative mechanisms in the Copyright Act. This constitutes “the early 
steps taken in adjudicating new legislation” and to properly conduct such adjudication, 
“a Court needs to be as informed as it can be about the matter”. In addition, the ‘reverse 
class action’ mechanism adopted by the Applicants in this instance is novel with respect 
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to Copyright infringement and has not been addressed in Canada; 

• the use of forensic software such as that at issue here has been found to raise 
complex evidentiary problems flagged by a number of courts in the past. Courts 
have held that basic evidentiary flaws can be a bar to the issuing of a Norwich order; 

• third party discovery of this kind generally raises complex issues and engages the 
interests of affected parties in a manner that cannot be resolved in the generally 
short timeframe allotted to a standard motion. Moreover, once any individual is 
identified to the Applicants, the underlying issues in question are “not likely to be 
contested or revisited by the Court at the request of the newly identified and served 
Defendants” as at their identity will already be revealed.  

As a result of that proceeding, this Court adopted a number of safeguards to secure the interests 

of the anonymous Does sought to be identified and incorporated these into the order itself. 

Voltage Pictures LLC v Doe, order to adjourn, 2013 FC 112; Voltage 
Pictures LLC v Doe, Federal Court File No: T-2058-12, order of Madam 
Prothonotary Tabib granting CIPPIC leave to intervene, issued February 
13, 2013; Voltage Pictures LLC v Doe, 2014 FC 161, para 134, items a) 
through n) and conditions on order issued therein 

18. The Norwich request at issue here is sought in a different context than that at issue in Voltage I. 

First, it is sought as a mechanism for identifying a nominal ‘class representative’ in the context 

of a ‘reverse class action’ as opposed to as a means of advancing direct litigation against joint 

defendants. Second, it is advanced under a new legislative regime that had not yet come into 

force at the time of Voltage I. Nonetheless, it engages many of the same issues. 

19. The underlying Norwich order is sought in the context of a ‘reverse class action’ as opposed to 

direct litigation. As was the case in Voltage I, however, there is a high likelihood that most if not all 

of the Does implicated in this defendant class action will lack the resources and incentive to 

rigorously defend this class action. This is because the potential quanta of damages is out of 

proportion to the costs of litigation. Additional concerns relate to the need for courts to ensure that 

identification mechanisms do not become an avenue for misleading demands designed to extract 

settlements from individuals while avoiding adjudication of their specific factual or legal defences. 

Voltage Pictures LLC v Doe, 2014 FC 161, paras 105-106, 134 

20. The Norwich order sought in this instance only seeks to identify a single anonymous individual 

(Doe #1). However, many of the concerns raised in Voltage I arise with respect to the proposed 
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class more generally. First, none of the cases in Canada, the United States or the United 

Kingdom (as summarized in Voltage I) challenge the legality of the underlying file-sharing 

activity. The factual and legal differences relate primarily to quanta of damages and to the factual 

challenges in attributing actual liability to specific individual defendants based on the forensic 

methods employed by entities such as the Applicants. One of the hallmarks of the model of 

litigation advanced by the Applicants here and in Voltage I is the disparity between the potential 

damages and the relatively high cost of defending an action. This disparity underpins the 

unlikelihood that any individual faced with a claim of infringement will rigorously defend him- 

or her-self, even if they have a legitimate individualized defence to advance. The outcome of this 

process will therefore be comparable to that achieved in Voltage I, as no specific findings of 

liability will have been made against any individual defendant, and each individual defendant 

will retain the right to opt out of the entire class proceeding. Safeguards imposed in Voltage I for 

the purpose of securing against misleading demands remain relevant to the current proceeding. 

Voltage Pictures LLC v Doe, 2014 FC 161, paras 93, 106, 112-113 and 
134, items b, c, e, g, i, j, k, l, m and n; Federal Court Rules, SOR/98-106, 
s 334.21; Berry v Pulley, [2001] 197 DLR (4th) 317 (ONSC), para 45-46 

21. Comparable concerns relate to the compelled appointment of a representative defendant – 

Doe #1, in this instance. The disparity between ultimate damages and the costs of a legal 

defence apply equally to any Doe that the Applicants now seek to identify and name as a 

representative defendant. For the same reason that an individual named in a settlement 

demand is unlikely to advance a defence even if one is available, any named Doe is unlikely 

to undertake such a defence on behalf of a class. The class mechanism in fact compounds 

many of the inequities involved, as the individual defendant is expected to mount a 

“vigorous” defence on behalf of the entire class, compounding differences between defence 

costs and individual liability even further. This entails not only significant legal costs but 

also a significant personal commitment in time and effort that, once again, is out of 

proportion to any potential individual damages that might result. 

Berry v Pulley, [2001] 197 DLR (4th) 317 (ONSC), para 52 

22. While some Canadian courts have proven willing to compel an individual defendant to serve as 

class representative against the defendant’s will, this has not occurred where the defendant lacks 
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incentive to rigorously defend the interests implicated by the cause of action. Yet, as above, the 

lack of such an incentive is the hallmark of the type of claim advanced by the Applicants. 

Moreover, as the class at issue here is one lacking a joint decision-making structure comparable 

to that in place in unions or associations, there is no natural or easily identifiable representative 

capable of legitimately advancing the interests of the class.  

Chippewas of Sarnia Band v Canada (Attorney General), [1996] 29 OR 
(3d) 549 (ONSC)(“I am satisfied that any and all of the named defendants 
who have a property interest to protect in this action will fairly and 
adequately represent the entire class of persons interested in the lands in 
question. Indeed, because most of the defendants have indicated a 
willingness to stand as representatives …”); Berry v Pulley, [2001] 197 
DLR (4th) 317 (ONSC), paras 24 and 52 

23. It can be anticipated that Doe #1, once identified, will not wish to serve as class 

representative. Moreover, the conditions in question are not such that would permit the Court 

to compel Doe #1 to act as such against his or her will. It is likely, then, that numerous 

Norwich orders will need to issue before a willing class representative can be found.  

24. This current Norwich application also operates against the backdrop of a newly adopted 

legislative regime that was not yet in affect at the time of Voltage I. If granted leave to 

intervene, CIPPIC will argue that the notice-and-notice regime adopted in recent reforms to 

the Copyright Act has not substantially disturbed the underlying and long-standing rule that 

the costs of third party discovery should be borne primarily by litigants and not by customers 

of third parties such as Internet Service Providers. It is for this reason that the reforms in 

question did not adopt any mechanisms for addressing third party disclosure. As such, any 

costs incurred by service providers for activities falling outside the newly adopted regime in 

the Copyright Act should remain recoverable.  

25. Finally, a number of concerns related to Norwich orders in Voltage I remain undisturbed by the 

contextual differences at issue here. For example, the Court in Voltage I recognized the need to: 

• explicitly minimize the amount of identification data provided to what is strictly 
necessary and the need to preserve the privacy of identities exposed by the order 
from the general public; 

• limit use of obtained identities to the specific action at issue; 
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